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Prior Notification Obligation Exemption
System Introduced

Authors: Yukihiro Nagata and Masanori Bito

|. General

The Foreign Exchange and Foreign Trade Act (the “Act”)
has been amended with respect to Inward Foreign Direct
Investment (*FDI”) and, together with the amended
relevant orders and regulations for the implementation of
the Act, has come into force on May 8, 2020 (collectively
this “Amendment” or the “Amended Acts”). See III. below

June 2020 vol.44

(15 BORESEBEIBThOEVSWFE L, MBEEANSERICRBIAERIZ22ET. — M
REEOFI B AIRETH D, FBALE RV 7021 ()BT SR ENNEEE
HWELIBDTHRZZ L (NEREDBRREN AEBRE,SBIL TIThh3ZECD
WTEESN, BBEEEMOUERIETHI LV L ETHS,

(16) HBEICEIGHANEZEREZDRFBHICOVWTHEERVBEMEETIEE
ICBULTERTIERD ISR
https://www.mof.go.jp/international_policy/gaitame_kawase/gaitame/recent_
revised/gaitamehou_20200508.htm

(17) ARERTE HEEGSIE [BORL |2 BEIBREETIS TN HIHDICESh TV
DT AOKFICEHZERE (BER. HXE)  ARORLICHHIER (EMFHEE
EES) REOMBLESICEDIER (BMHKES) ICEL T ABHSOMR
EENTWED oz, BTEHERERISBER-SLAOMRICHES,

(18) 202056 A15H. A7 £BEROBEICL) —EDREEMNIHTIEER R VS
EEREBRRBRZOMEEN I7EBIOEMIN /- YHWERDITERBEROR
Eld FE7R15ALURICITOMANEZZESE»POEAINS,

Jrit:

7k H13# P

(1978%71:)

Yukihiro Nagata
B3 03-6438-5704
MAIL ynagata@tmi.gr.jp

(&2 FR)
BE_RRHAELR(2006) / HY

(ELE KA ]

—MREEELE / M&A / ZOMEREE / 773147
2/ A=KL—pMT74F>X / 2
/ BEHXARZE / BHEEE
2T | N AT

T+ =7 M (2014)

Fin / EE /A

srit:

FeoE IE 3

(1980%¢7E)

|

P

Masanori Bito
Ei®~ 03-6438-5524
MAIL/ mbito@tmi.gr.jp

[ELRBHE)
—ROEETE / MEA / O—KL—NT74F2X /
EEERD / RERE / 77K

(283, FR]
BE_ERF#HEL(2013) / =a—
-7 (2017)

1)

for transitional measures:

This Amendment has two main purposes:

(i) the introduction of an exemption system for
Prior Notification (“Exemption System”) to further
encourage FDI transactions that may contribute to the
sound development of Japan's national economy; and

(ii) the amendment of the scope of Prior Notification and
enhancement of information exchange among the
relevant domestic authorities and foreign counterparts
to properly screen potential FDIs that may damage
national security, public order, public safety or smooth
operation of national economy (collectively, “National
Security, etc.”). For the purposes of this article, “Prior

Notification” means a system in which a non-Japanese




investor (a “Foreign Investor”) is required to provide
Japanese authorities with prior notification regarding
FDIs for governmental review if the target company
is engaged in business activities in designated sectors
(“Prior Notification Sectors”).

Il. Summary of This Amendment

Amendment to the Scope of Prior Notification

(1) Amendment to Definition of “Foreign Investor” -
Who Has a Notification Obligation
Prior to this Amendment, if 50% or more of the
voting rights of a Japanese company X (i.e., a
Japanese resident Foreign Investor) are directly
held by a Foreign Investor without Japanese
residence, only X and any Japanese subsidiaries
directly held by X fall under the definition of
“Foreign Investor” under the Act before this
Amendment. Under the Amended Acts, however,
any Japanese subsidiaries, 50% or more of the
voting rights of which are held through X or its
subsidiaries under the Japanese Companies Act (not
only those directly held by X, but also indirectly
held by X) fall under the definition of Foreign
Investors. As such, the scope of the definition
of Foreign Investors (who have a notification
obligation) has been broadened.
On the other hand, if the Foreign Investors'
investment ratio in a voluntary partnership
or a limited partnership for investment under
Japanese laws or a similar foreign partnership is
50% or more or if the GP of such a partnership
is a Foreign Investor, the partnership (“Specified
Partnership”) itself is deemed a Foreign Investor
under the Amended Acts. As a result, unlike before
this Amendment was enacted, a Prior Notification
shall be made by and in the name of a Specified
Partnership, if required for FDIs, and, accordingly,
the individual partners are not obligated to submit
a Prior Notification.

(2) Expanded Definitions and Additional Categories of
“FDI
The FDI categories expanded or added in this
Amendment are divided into three types: (a)
“Acquisition of Shares, etc.”; (b) “Exercise of Voting
Rights”; and (c) “Business Succession”:
(@) Acquisition of Shares, etc.

The threshold for the acquisition of shares or

d
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voting rights, and discretionary investment
in shares, of a Japanese listed company by a
Foreign Investor (10% or more prior to this
Amendment) has been lowered to an aggregate
of 1% or more (on the basis of beneficial
ownership of shares/voting rights) with “Closely
Related Persons”.

Further, acquisition by a Foreign Investor
of “Authority to Exercise Voting Rights” in a
Japanese listed company that results in 1% or
more of the voting rights being beneficially
owned by a Foreign Investor in the aggregate
together with those beneficially owned by
Closely Related Persons has been added to FDI
category. The “Authority to Exercise Voting
Rights” in a Japanese listed company means
the authority to exercise voting rights as a
shareholder or to give instructions to exercise
such voting rights.

(b)Exercise of Voting Rights

Prior to this Amendment, the Exercise of Voting

Rights (falling under the definition of an FDI)

was limited to the approval of certain Foreign

Investors for a substantial amendment to the

business purposes of a Japanese company. Under

the Amended Acts, the following categories of

a Foreign Investor exercising voting rights have

been newly added to FDI category:

(i) Approval of a proposal for the appointment
of the Foreign Investor itself or its “Related
Person” as a director or a company auditor
of a Japanese company (“Approval for Officer
Appointment”; Prior Notification may be
required if such company is engaged in a
Prior Notification Secto?.); and

(i) Approval of a proposal for the transfer or
discontinuation of a Japanese company's
business (‘Approval for Business Transfer or
Discontinuation”; Prior Notification may be
required only for a proposal that relates to a
Prior Notification Business and that is made
directly by such Foreign Investor or through
another shareholder).

If the target Japanese company is a listed

company, Approval for Officer Appointment or

for Business Transfer or Discontinuation falls
under the definition of an FDI only where the

Foreign Investor holds an aggregate of 1% or




more voting rights with Closely Related Persons.
As such, the scope of FDIs has been broadened
with respect to a Foreign Investor’s exercise of
voting rights.

According to the Ministry of Finance, screening
of Prior Notification for the Exercise of Voting
Rights will be conducted solely in terms of
preventing the leaking of technical information
and the loss of business activities concerning
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programs; and
(iij)certain limited types of electricity, gas,
telecommunications, water supply, railway
services, and oil.
A list of Japanese listed companies and their
business sector categories (the “List of Listed
Companies”) that was updated and published on
June 5, 2020 is as follows:

National Securjty’ etc. If there is no concern Business Sector Categories of Listed Companies Company Number
regarding National Security, etc., the Foreign Companies engaged only in Non-Prior Notification 1689
Y, v Sectors
InVeStOr Wi].]. be nOtiﬁed Of ClearanCe Within ﬁVe Companies engaged in Prior Notification Sectors 1553
. . . her th:
business days; provided, however, that since other than Core Sectors
Companies engaged in Core Sectors 558

there is no guarantee that the screening will

be completed within five business days, it is . .
) o Introduction of the Exemption System
desirable to have some leeway for the timeline. )
(1) Summary of the Exemption System

(c) Business Succession
Under the Amended Acts, business succession of
a Japanese entity via business transfer, merger,
or de-merger by a Foreign Investor is a newly
added category of an FDL

(3) Narrower Prior Notification Sectors and Designation

of Core Sectors

Under the Amended Acts, the following sectors

relating to certain software and IT services have

been excluded from the Prior Notification Sectors,

to the extent that they are not the Core Sectors and

are conducted incidentally to the sectors that fall

under the definition of “Post Facto Report Sectors”

or are conducted for the target company’s group

companies that are engaged in Post Facto Report

Sectors onl;:

(i) software services related to information
processing;

(ii) data processing services; and

(iii) internet support services.

However, among the Prior Notification Sectors, the

following specifically sensitive sectors have been

designated “sectors in which FDIs are likely to
involve National Security, etc.” (the “Core Sectors”)
by the Public Notice Specifying Core Sectors:

() weapons, aircraft, space, nuclear facilities, and
manufacture of general-purpose products that
can be used for military purposes;

(ii) certain limited cybersecurity-related services,

and service providers of critical infrastructure

In principle, a Foreign Investor must file a Prior
Notification regarding the Acquisition of Shares,
etc. that constitutes an FDI for governmental
screening if the Japanese target company is
engaged in business activities in Prior Notification
Sectors. However, certain such acquisitions may
be exempt from Prior Notification requirement
without any prior proceedings, provided that the
Foreign Investor is required to comply with certain
exemption conditions (“Exemption Conditions”).

If a Foreign Investor uses this Exemption System,
certain ex post facto reports are requirea. Failure to
comply with the Exemption Conditions may result
in the Foreign Investor receiving a recommendation
and an order by authorities to ensure compliance
with the Exemption Conditions.

The Exemption System is classified into three
categories: “Blanket Exemptions”; “Regular
Exemptions”; and “No Exemption”. Exemption
Conditions are classified into two categories: those
that apply to Blanket and Regular Exemptions
(“Common Exemption Conditions”) and additional
conditions that apply only to Regular Exemptions
for the acquisition of less than 10% of the shares,
etc. of a listed company engaged in business
activities in Core Sectors (“Additional Conditions”):




Type Nature of Exemption Conditions

Common Exemption | A Foreign Investor and its Related Persons shall
Conditions not take office as directors or company auditors of
the Japanese target company concerning such FDI
transaction.

+A Foreign Investor shall not and shall not cause
other shareholders to propose the transfer or
discontinuation of the target company’s business
in a Prior Notification Sector at a shareholders
meeting.

+A Foreign Investor shall not access confidential
technology-related information concerning business

(8)
in a Prior Notification Sector.

Additional Conditions | +A Foreign Investor shall not and shall not cause
persons designated by such Foreign Investor to
attend board of directors’ meetings or any meetings
of committees that have authority to make material
decisions regarding business activities in the Core
Sectors.
+A Foreign Investor shall not and shall not
cause persons designated by such Foreign
Investor to provide any proposals, in writing or
electromagnetic records, to the board of directors
or any committees that have the authority to make
material decisions regarding business activities
in the Core Sectors requesting their response or
action by certain deadlines.

(2) Blanket Exemptions

Any Acquisition of Shares, etc. of listed companies
(not including non-listed companies) by a
Foreign Financial Institution is exempt from Prior
Notification, even if such listed companies are
engaged in business activities in Prior Notification
Sectors, including the Core Sectors, provided that
the Foreign Financial Institution complies with the
Common Exemption Conditions.

For the purposes of the Blanket Exemption, “Foreign
Financial Institutions” means securities firms,
banks, insurance companies, asset management
companies, trust companies, registered corporate-
type investment trusts, and high-frequency
traders that have permits under (i) the financial
regulatory laws in Japan or (i) similar laws in other
jurisdiction(; (excluding high-frequency traders with
permits under (ii)).

(3) Regular Exemptions
The Acquisition of Shares, etc. of a Japanese
target company (whether listed or unlisted) by
(i) sovereign wealth fund, or public pension fund
("SWFs”), accredited by the Ministry of Finance
or (ii) a general Foreign Investor is exempt from
Prior Notification if the target company is engaged
in business activities in Prior Notification Sectors
other than the Core Sectors, provided that such
Foreign Investor complies with the Common
Exemption Conditions. Further, the Acquisition
of Shares, etc. of a listed company engaged in the
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Core Sectors is exempt from Prior Notification
only where the shareholding ratio and voting
rights ratio of such shares after the Acquisition
would be less than 10% in the aggregate together
with Closely Related Persons, provided that
the Foreign Investor complies with both the
Common Exemption Conditions and the Additional
Exemption Conditions.

(4) No Exemption
Notwithstanding the foregoing, the Exemption
System is not applicable to the following cases:

Type of No Exemption Cases for No Exemption

No Exemption for|-Foreign Investors with a history of sanctions due
Certain Foreign| to the violation of any provisions of the Act and
Investors a relevant order in the past five years.

+Foreign Investors with a history of orders due to
the violation of certain recommendations.
-Foreign governments and government-owned
entities (excluding SWFs accredited by the
Ministry of Finance) and their officers.

-FDIs for a company by a Foreign Investor who
has violated a Prior Notification obligation
concerning the Exercise of Voting Rights in such
company.

+FDIs for a company by a Foreign Investor who
received an order to change or discontinue the
Exercise of Voting Rights in such company.

No Exemption for FDIs | -FDIs with the purpose of acts that prevent
with Certain Purposes continuous and stable execution, of business in
a Prior Notification Sector.

+FDIs with the purpose of acts in conflict with the
Exemption Conditions.

Information Exchange Among the Relevant Domestic
Authorities and Foreign Counterparts.

Under the Amended Acts, provisions for information

exchange between Japanese administrative authorities

concerning the management of FDIs have been improved,

and new rules regarding providing information to foreign

counterparts have been established.

I1l. Practical Notes for this Amendment

Transitional Measures

The Amended Acts apply in their entirety to FDIs
conducted on and after June 7, 2020. No ex-post facto
report is required for the Acquisition of Shares, etc. for
which the individual members of a partnership that does
not constitute a Specified Partnership submitted a Prior
Notification before the Amended Acts came into force.

Review of Notifiers
Under the Amended Acts, the definition of “Foreign
Investors” has been broadened as described above,

foreign companies and PE funds that receive equity




investments from Foreign Investors should review
whether any Japanese entities in their groups fall under
the definition of Foreign Investors under the Amended
Acts and whether such entities' investment in other
Japanese companies may require Prior Notification under
the Amended Acts.

Prior Notification for Exercise of Voting Rights (Falling

Under Definition of FDI)

Approval for Officer Appointment and Approval
for Business Transfer or Discontinuation are newly
designated FDI categories for which the Exemption
System is not available. They fall under the definition
of FDIs, regardless of the timing of the Acquisition of
Shares, etc. (before or after the enforcement date of
the Amended Acts) and may require Prior Notification.
A Foreign Investor is required to state whether it used
the Exemption System upon its Acquisition of Shares,
etc. in the Prior Notification for the Approval for Officer
Appointment or the Approval for Business Transfer
or Discontinuation. In the screening of such Prior
Notification, compliance with the Exemption Conditions
shall be also considered.

For example, if the Approval for Officer Appointment
in conflict with the Exemption Condition under the
Public Notice is given after an Acquisition of Shares,
etc. for which Prior Notification is not filed pursuant
to the Exemption System, such Approval for Officer
Appointment is prohibited unless the following
requirements are met:

(@) change of circumstances (based on circumstances
that occurred after the last FDI);

(b) Prior Notification is filed for such Approval for
Officer Appointment and the waiting period has
expired;

(c) with respect to such Prior Notification, no order
to modify or discontinue such FDI has been made
or the proposal for such Appointment is made by
others; and

(d) there is no misrepresentation in the Prior
Notification.

Handling of List of Listed Companies

It shall be determined in line with the business in which a
Japanese target company is engaged at the time of an FDI
weather its business falls into a Prior Notification Sector
or Core Sector. In principle, a Foreign Investor must
decide whether a Japanese target company's business

falls into a Prior Notification Sector or Core Sector by

June 2020 vol.44

confirming such information with the target company
and/or referring to publicly available information.
Although the List of Listed Companies described above
has been prepared simply for convenience, it will be
one of the important materials for a Foreign Investor to
judge whether a listed company's business falls under a
Prior Notification Sector or Core Sector. The List of Listed
Companies was prepared as of a specific date, and timely
updates are desirable to avoid inaccuracy due to passage
of time or amendments to the Public Notice.

Possible Users of Exemption System

The Exemption System newly introduced for the
Acquisition of Shares, etc. mainly applies to portfolio
investments for financial purposes. For example, the
Exemption System may not be available if, at the time of
an FDI transaction, a Foreign Investor is aware that such
transaction is likely to cause its director to take office
as a director of the target Japanese company after the
acquisition.

Remedial Measures
Remedial measures are contemplated for violations of the
Prior Notification requirements. Under the Amended Acts,
failure to comply with Prior Notification obligations that
relate to National Security, etc. may result in an order to
dispose the relevant shares or other remedial measures in
relation to any Prior Notification Sectors. Close attention
should be paid to the governmental ordering measures
and screening of Prior Notification going forward.

End

) Although a similar amendment has been made with respect to “Specified
Acquisitions”, this article does not cover Specified Acquisitions.

(2) Provided, however, that, even if the shareholding ratio or the voting rights
ratio of Foreign Investors in a Japanese listed company is 50% or more in
the aggregate, if each non-Japanese individual/entity holds less than 10%
of the shareholding or voting rights ratio in such company (“Specified Listed
Company”) no such non-Japanese individual/entity controls the Specified
Listed Company. Therefore, the Specified Listed Company is exempt from
Prior Notification obligations in many categories of FDIs.

(3) The scope of the Related Person is different depending on the proposers.

(4) Provided, however, that, if a foreign investor submitted Prior Notification at

the time of the Acquisition of Shares, etc. of a target company and obtained

50% or more of the total voting rights of such target company as a result of

such Acquisition of Shares, Prior Notification is not required for the Approval

for Officer Appointment for such target company.

However, (i) software research and development consigned by third parties
engaged in software services related to information processing (other than
affiliates or other entities, that are engaged only in business activities in
Post Facto Report Sectors. “Third Parties”) and (ii) data processing services
handling information held by the Third Parties engaged in data processing
services fall under the definition of Prior Notification Sectors. Internet support
services consigned by the Third Parties also fall under the definition of Prior
Notification Sectors.




(6) “List of classifications of listed companies regarding FEFTA prior notification
requirements” available at: https://www.mof.go.jp/english/international_
policy/

Ex-post facto reports after the Regular Exemption are required (a) when the
Foreign Investor's total shareholding ratio or voting right ratio of the listed
target company reaches (i) 1% or more for the first time, (ii) 3% or more for

(7)

the first time and (iii) 10% or more for each transaction, respectively; and
(b) when the Foreign Investor acquires 1 or more shares or equity interests
of the non-listed target company. Ex-post facto reports after the Blanket
Exemption are required when the Foreign Investor's total shareholding ratio or
voting right ratio of the listed target company reaches 10% or more for each
transaction. Also note that if there are changes in certain characteristics of
the Foreign Investor following such ex-post facto report after the Regular
Exemption or Blanket Exemption, amendment reports are required.

(8)

This access includes (i) obtaining confidential technology-related information

(excluding information regarding employment terms or remuneration of

directors, etc. and financial information of the target company; “Confidential

Technology-Related Information”) managed by the target company’s sections

that conduct business activities in the Prior Notification Sectors; (ii)

requesting disclosure of Confidential Technology-Related Information; and (iii)

requesting a change in the target company’s internal policies regarding the

treatment of Confidential Technology-Related Information.

(9) For example, asset management companies with the following permits fall
under the definition of Foreign Financial Institutions:

(i) registered investment advisors under the US Investment Advisers Act of
1940;

(ii) Authorized Fund Managers and Alternative Investment Fund Managers
that are regulated and authorized by the UK Financial Conduct Authority;

(iii) asset managers that have obtained a Type 9 (Asset Management) License
under the Hong Kong Securities and Futures Ordinance and that are
regulated by the Securities & Futures Commission; and

(iv) Licensed Fund Management Companies and Registered Fund
Management Companies under the Securities and Futures Act regulated
by the Monetary Authority of Singapore.

(10) See the note regarding “Factors to be considered in authorities’ screening
of foreign direct investment” available at: https://www.mof.go.jp/english/
international_policy/fdi/gaitamehou_20200508.htm

(11) For example, if a Foreign Investor that did not file Prior Notification under the
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Exemption System violates a recommendation and/or an order to conduct
the necessary measures to comply with the Exemption Conditions, and the
relevant FDI relates to national securities, etc., the violation may result in
an order to dispose the relevant shares in relation to any Prior Notification
Sectors under the Amended Acts. The failure to comply with Prior Notification
obligations may also result in imprisonment and/or fine.

(12) Due to the amendment to the Public Notice Specifying Core Sectors as
of June 15, 2020, manufacturing of certain medicine against pathogenic
organisms and parasites, etc., has been added to the Core Sectors. The
provisions of the amended Public Notice Specifying Core Sectors will apply
to FDIs conducted on and after July 15, 2020.
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and-how-overcome-refusal)

(4) KE4EHFFEETHPExamples of acceptable specimens/Specimens for
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(7) NYU LAW JIPEL[Fake Trademark Specimens at the USPTO] (https://blog.
jipel.law.nyu.edu/2019/08/fake-trademark-specimens-at-the-uspto/)

(8) Serial No. 88/299,171

(9) KE4FFFGZEFHP [Expedited Cancellation Pilot Program] (https://www.

uspto.gov/trademarks-application-process/trademark-trial-and-appeal-board/

(5

expedited-cancellation-pilot-program)

(10) [Examination Guide 1-20 (Revised) V. SPECIMENS] (https://www.uspto.
gov/sites/default/files/documents/TM-ExamGuide-MEF-1-20.pdf)

(11)  [Examination Guide 3-19 V. GENERAL EXAMINATION CONSIDERATIONS
FOR DIGITALLY CREATED/ALTERED OR MOCKUP SPECIMENS| (https://
www.uspto.gov/sites/default/files/documents/Exam%20Guide%2003-19.
pdf)

(12) KE4SHFEIETHP[Post Registration Proof of Use Audit Program] (https://
www.uspto.gov/trademarks-maintaining-trademark-registration/post-
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registration-audit-program)

(13) ALT LEGAL[July 29, 2019 Updates about USPTO’s Post Registration Proof AL
of Use Audit Program] (https://blog.altlegal.com/alt-legal-ip-docketing-blog/ E‘Fﬁ‘{ﬁ
e %
updates-about-usptos-post-registration-proof-of-use-audit-program) (197872) i 3
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“When a violation of any rights of the registrant of a
mark registered in the Patent and Trademark Office, a
violation under section 1125(a) or (d) of this title, or a

willful violation under section 1125(c) of this title, shall

have been established---, the plaintiff shall be entitled
-+, subject to the principles of equity, to recover (1)
defendant’s profits, (2) any damages sustained by the
plaintiff, and (3) the costs of the action.”
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(117 U.S.C. § 1117(a)

(2) Romag Fastners, Inc. v. Fossil, Inc., 817 F.3d 782 (Fed. Cir. 2016), vacated,
137 S. Ct. 1373 (2017)

(3) KEMIZEHFE435(c) “Dilution by blurring; dilution by tarnishment.” LWh® 3541
Ya1—allBETAHE,

(4) George Basch Co. v. Blue Coral, Inc., 968 F.2d 1532, 1540 (2d Cir. 1992)

(5)Merck Eprova Ag v. Gnosis S.P.S., 760 F.3d 247 (2d Cir. 2014) 2\ T
George BaschE IR H BB IN /=,

6L ERBE EHEREICLBEHCHTIEATHRICERL Ao, 2D,
Romagld  HFICEBERLEDHRERREL THBECAFCICIEERL /P CAFCHE
BRSO RSHICEEL OV RETHS,

(7) 517 \E. 8355 (b) Tld. “acts intentionally and with specified knowledge,” R%(c)
TIE" willful violations,” 5543%&(c)Tl4. “innocent infringers” & M E B B HEAR
INTLB,

@) A—DFHAICDVTEKIC 2558 B X 2 ERF HIFRFE CHED 2 DM TOBIKEE, N5R
SICDWTE 6O THIEIH BN T3,

(9) Fossil had acted with “callous disregard” for Romag’s trademark rights. Romag,
817 F.3d at 784
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