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Extraterritorial Application of the
Telecommunications Business Act
to OTT Service Providers

—— Attorney-atlaw Koshi Okabe

1 Introduction

The amendment to the Telecommunications Business Act
(the “TBA”) was promulgated on May 22, 2020. The
amendment intends to apply the TBA to and enforce the
TBA against foreign business operators, especially OTT
service providers, more effectively.

The article provides an overview of the application of
the TBA to OTT service providefé and summarizes the
amendment to the TBA.

2 Application of the TBA to OTT service providers

Overview of the TBA

The TBA was enacted in 1984 and came into force
in 1985 for the purpose of introducing competition
to the telecommunications market, which had been
monopolistic in Japan prior to such point, and in order to
relax the limitations on the usage of terminal equipment
and line facilities.

Classic examples of business operators regulated by the
TBA are common carriers and internet service providers
(ISPs) , etc., but some over-the-top (OTT) services
providers are also regulated under the TBA.

Businesses to which the TBA applies

The TBA defines a “telecommunications business” as

a “business involved in providing telecommunications

services in order to meet the demands of other persons”
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(Article 2 (iv)) . A “business involved in providing
telecommunications services in order to meet the demands
of other persons” includes all kinds of services that operate
telecommunications facilities for the telecommunications
of other persons. Because telecommunications facilities
include not only optical fibers and mobile phone base
stations, but also servers and terminal equipment,
businesses providing OTT services via the Internet
generally constitute telecommunications businesses.
However, the TBA applies only the prohibition of censorship
(Article 3) and the protection of secrecy of communications
provisions (Article 4) to telecommunications businesses that
provide only “telecommunications services other than those
intermediating other persons' communications through the
use of telecommunications facilities” (Article 164 (1) (iii)
and 164 (3)) . For example, video distribution platforms are
regulated under only Articles 3 and 4 of the TBA in general.
However, “telecommunications services intermediating
other persons' communications through the use of
telecommunications facilities” (“intermediating services”)
are targets for the application of the TBA. Specifically,
the regulations of the entry into the telecommunication
business and business regulations are applicable to
intermediating services providers. Services involving
the transmission of information from user A to user B
without changing the content upon the request of user
A, such as a messaging app or a cloud mail service,
constitute intermediating services.

The primary services provided for social media and
online games are not intermediating services, but such
services usually accompany direct messaging functions.
In this case, such direct messaging functions constitute
intermediating services, so the entry and business

regulations of the TBA will apply.




Regulations applicable to OTT service providers

The TBA defines a business operator that has
performed the entry procedures under the TBA as a
“telecommunications carrier” (Article 2 (v)) and imposes
various business regulations thereon.

However, most regulations provided under the TBA do
not apply to all telecommunications carriers and apply
only to specified types of telecommunications carriers
determined in each provision (e.g. telephone companies
controlling more than a certain level of market share) .
Therefore, only limited regulations under the TBA apply
to OTT service providers.

Typical TBA regulations applying to telecommunications
carriers that provide only OTT services are secrecy
of communications (Article 4) , notification of the
suspension and discontinuation of the business (Article
18) , announcement of suspension and discontinuation of
telecommunications operations (Article 26-4) , and reporting
on the suspension of telecommunications operations and on
serious accidents (Article 28) .

Additionally, OTT service providers can be targets of

corrective orders (Article 29) and report orders (Article 166) .

3 Amendment to the TBA

Background

Japanese telecommunications carriers, including OTT
service providers, perform entry procedures and operate
their businesses in line with the TBA.

However, the regulations under the TBA do not effectively
apply to foreign OTT providers. Some Diet members and
Japanese OTT service providers argue that this creates
problems in protecting users’ rights and ensuring a level
playing field between domestic and foreign businesses.
Outline of the amendment

Based on this background, the TBA was amended in order
to enable more effective application to and enforcement
against foreign business operators.

The main matters covered in the amendment are (i) the
obligation to nominate a domestic representative and
(ii) the public announcement of violations. There are
other minor amendments related to the entry of foreign
companies (e.g. the violation of foreign law has been
added to the reasons for registration disqualification) .

Obligation to nominate a domestic representative

In accordance with a principle of the Japanese legislative

IMT ANNOCIALON [NOWNIOUEeT

system, administrative organs do not directly issue
administrative dispositions without obtaining the consent
of the relevant foreign government (s) , because an
administrative disposition may infringe upon a foreign
country’s sovereignty. The amended TBA requires
a foreign business operator to nominate a domestic
representative that has authority to receive administrative
disposition documents on behalf of the business operator.
The domestic representative requirement is also expected
to enable rapid communication between the Ministry of
Internal Affairs and Communications (MIC) and foreign
business operators regarding compliance with the TBA.
Public announcement of violations

The amended TBA introduces a system for the public
announcement of violations of the TBA and ordinances
and administrative dispositions based on the TBA.

This system intends to create an environment in which
users can select appropriate services based on sufficient
information and to prevent and correct any illegal
activities of business operators. This system is applicable
to both domestic and foreign business operators, but
it will be more meaningful in terms of enhancing the
effectiveness of enforcement against foreign business
operators, because it is difficult to impose criminal

penalties on foreign business operators.

(1) The amendment will come into force on the date designated by cabinet order
within one (1) year after the promulgation date.

2) Providers of services like messaging, social media, video streaming, etc. via
the Internet

(3)The opinions expressed in this article is the author’'s own and do not reflect
the view of organizations by which he is or was employed or of which he is a
member.

(4)The English translation of the TBA can be seen here (http://www.
japaneselawtranslation.go.jp/law/detail/?id=3390&vm=&re=). Please note
that the translation is only for reference and does not reflect the amendment
discussed in this article.

(5)For OTT service providers, a notification to the Ministry of Internal Affairs and
Communications (MIC) is generally required.
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Pointers on Doing Business with
Financially-Troubled US Companies

— Lisa Christoffers Yano,
Registered Foreign Lawyer in Japan

—— Shingo Noguchi, Attorney-at-law

The COVID-19 pandemic has disrupted the businesses
of companies worldwide. Bankruptcies are beginning to
soar in the US, starting from the retail, transportation and
energy sectors, and many companies are experiencing
financial distress. Japanese companies should be on the
watch for signs that US customers, suppliers, licensors
or other counterparties may be experiencing financial
difficulty and should have a clear plan for dealing with
these companies as soon as signs of trouble appear. A
company that takes action well before a bankruptcy is
actually filed may be able to avoid a range of problems
and limit its financial exposure.

To understand why it is important to take action quickly,
there are a few basic points of US bankruptcy law that
all Japanese companies should be familiar with. First
is the “automatic stay,” which generally prohibits all
actions against a company that has filed for bankruptcy
(the “debtor in bankruptcy”) from the moment the
petition in bankruptcy is filed, unless the bankruptcy
court grants specific relief from the stay. Japanese
companies should think that the “automatic stay” has
broader effect compared to commencement of bankrupt
procedure under Bankruptcy Act in Japan (Act No. 75
of June 2, 2004, as amended) . The automatic stay
has broad ramifications for the counterparties (“non-
debtor parties”) of a debtor in bankruptcy. To give just
a few examples, the automatic stay stops a non-debtor
party from terminating any contract with a debtor in
bankruptcy, from withholding its own performance under
the contract, from demanding payment, or from hiring
an alternative supplier if a debtor in bankruptcy has an
exclusive supply right. As one key point, under US law,
a clause providing that a contract may be terminated if a
party files for bankruptcy will generally be unenforceable
(these are referred to as “ipso facto” clauses) . Given
that this kind of clause is very common in Japanese
contracts, Japanese companies should be careful.

It is another important principle of US bankruptcy law
that a debtor in bankruptcy generally has the right
either to assume or reject any “executory contract.”
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An executory contract is any contract that has not yet
been fully performed by both parties. If the debtor in
bankruptcy assumes a contract, it must cure any defaults.
If the debtor in bankruptcy rejects a contract, this will be
treated as a breach of contract, but any damages will be
treated as an unsecured claim and is likely to be wholly
or partially uncollectible. The debtor in bankruptcy
generally has until the end of the bankruptcy proceeding
to decide whether to accept or reject specific contracts,
and in the meantime the non-debtor party must continue
to perform its own obligations. Since a debtor in
Japanese bankrupt procedure could not have any rights
as to any “executory contract” and that is determined
under the bankruptcy trustee’s discretion, this point

should be noted by Japanese companies.

In addition, the US Bankruptcy Code provides that if a
debtor in bankruptcy has made any payment or other
transfer covering an “antecedent debt” during the 90-
day period (one-year if the recipient is treated as an
insider) prior to the bankruptcy filing, that transfer may
be deemed an avoidable “preference” - a payment greater
than what the recipient would otherwise receive through
the bankruptcy proceeding. If a transfer is treated as a
preference, the recipient may be obligated to return it.
An “antecedent debt” is any obligation incurred prior to
the time the transfer was made - for example, a payment
made with respect to an overdue invoice. Given that
Japanese Bankruptcy Act stipulates that only payment of
some debt under the special conditions could be rejected
under the bankruptcy trustee’s discretion, Japanese
companies should note that an “antecedent debt” during
the 90-day period could be rejected more easily and
more broadly than Japanese bankruptcy procedure.

In today’s troubled economic environment, Japanese
companies should review their contractual relationships
and identify US counterparties that are important to the
company’s ability to do business (“key counterparties”) ,
including, for example, any exclusive or otherwise key
suppliers or any licensors of key IP. Companies should
also identify any counterparties that might create a
significant financial risk, including any major customers.
The performance of these companies and their ongoing
compliance with contract terms should be confirmed and

closely monitored for signs of trouble.

If there are any signs that a US counterparty may be
experiencing financial difficulty, the Japanese company
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should be prepared to act immediately. Steps to consider
include the following:

Termination of the Contract: The terms of the contracts
with all key counterparties should be reviewed to confirm
whether the Japanese party has any current right of
termination. For example, has there been any breach of
payment or delivery terms? Has any demand for cure
required by the contract been delivered? Although a
Japanese company may want to support a long-time
customer or supplier, from a US bankruptcy perspective,
it may be prudent to terminate contracts with troubled
counterparties whenever possible and as soon as possible,
in order to avoid the 90-day preference period and the
other consequences of bankruptcy described above. In
some cases, it may be possible to replace a terminated
contract with a new arrangement that includes terms that
will be more protective of the Japanese company. For
example, an exclusive supply contract could be replaced
by a new nonexclusive arrangement or a sales agreement
with standard payment terms could be replaced by a new
contract incorporating some of the provisions discussed
below. Once a company actually files for bankruptcy, it
may be too late to take effective action.

Security: If a customer is experiencing financial
difficulties, the non-debtor party should try to protect
itself against the risk of nonpayment. The best protection
is provided by a perfected security interest in collateral
sufficient to cover that risk, but this may be difficult or
unrealistic if the customer is already in financial distress
- all of the available collateral may already be pledged.
There may be other alternatives, however. Receipt of
a security deposit, for example, will typically not be
treated as a preference. Similarly, if a troubled customer
provides a letter of credit, payments made by the bank
issuing the letter generally will not be considered
preferential payments by the debtor.

Payments: There are also steps the Japanese party
can take with respect to any payments received from
a troubled US counterparty that will make it less likely
those payments will be treated as avoidable preferences.
As noted above, only payments received for antecedent
(existing) debts will be treated as preferential transfers.
For this reason, a company that requires prepayments or
cash on delivery in dealing with troubled customers does
not risk having to repay those amounts if the customer
files for bankruptcy. The Bankruptcy Code also does
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not require the return of payments that are made in the
ordinary course of business, so payments that are applied
in accordance with the contract’s payment terms and the
parties’ ordinary course of dealing should be protected.

Intellectual Property Licenses: It is important to
note that licenses of intellectual property are treated
somewhat differently from other executory contracts
under the Bankruptcy Code. Although a debtor-in-
bankruptcy has the right to reject a license of intellectual
property, in this special case, the licensee will have
the option of either treating a rejected license as
wrongfully terminated or retaining its license rights as
they existed prior to the bankruptcy and continuing to
pay any royalties or other payments provided for under
the agreement. While this protects licensees against
the sudden loss of key intellectual property, it is not a
perfect solution, as the licensee is able to keep only its
license rights and will no longer have any right to receive
upgrades or technical support, for example.

Please note that the guidance provided in this article is
general in nature. The specific steps that can and should
be taken in any particular situation will depend upon the
facts.
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