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When establishing an earn-out clause, the buyer and the seller generally need to discuss the 

following matters: 

 

(1) Earn-out conditions 

- The indicators triggering payment of Earn-out Consideration 

- The period during which the indicators are measured for the Earn-out Consideration 



 

- �����������	�
�	�	��� 

- The amount and maximum limit of the payment 

- Timing of payment of the Earn-out Consideration 

(2) Definition of deemed fulfillment of the conditions of the earn-out and forfeiture of the benefit of 

time  

(3) Buy-out options that allow the buyer to sell the target company during the earn-out period 

(4) Earn-out covenants 

- The obligations of the buyer to conduct the business operations of the target company in order 

to achieve the conditions of the earn-out 

- The obligations of the seller in case the seller is involved in the business operations of the target 

company during the earn-out period 

 

The first step for establishing an earn-out clause is to agree on the indicators that trigger the 

payment of the Earn-out Consideration. While financial indicators such as sales, net income, and 

EBITDA are often used as earn-out indicators, non-financial indicators, such as obtaining permits 

and approvals for new drugs or entering into contracts with certain business partners, have also 

been used in some recent transactions in Japan, as we will discuss below. In addition to the 

indicators, the buyer and the seller need to agree on the periods during which the indicators are 

measured. Such periods are generally set at several months to a few years. Earn-out covenants are 

also important because the Earn-out Consideration received by the seller depends on the post-

closing business performance of the target company that the buyer controls. The seller often asks 

for some degree of control over the daily operations of the business during the earn-out period. The 

seller can retain rights over key strategic decisions that need to be made, control over accounting 

practices, or access to financial information. Conversely, without this control, the buyer could 

manipulate the business to minimize the amount of the earn-out payments. 
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