ASSOCIATES

TMI Associates Newsletter English Version

New Regulations and Guideline 1
Supervision under the Insurance Busir
Act of Japan that Became Effective in M
2016

Attorney-at-L aw (Bengoshi) Kazuyuki Wakasa

1. Overview

The Insurance Business Act of Japan (Act
105 of 1995, as amended; thIBA") most recently
was amended in 2014 and thereafter the Fina
Services Agency of Japan (thESA”) sought public
comment on its proposed implementing regulat
and guideline for supervision based on tF
amendments. In May 2015, the FSA released
results of the public comment procedure
announced its final regulations and supervis

guideine which became effective on May 29, 201!

The IBA amendments and the recently effec
implementing  regulations and guideline
supervision are expected to have a conside
impact on insurance companies and insurance a(
In this article, we wuld like to explain the mai
points of these developments, including the dut
ascertain and comprehend customer intent that
been introduced in the IBA, the duty to prov
information to customers that is explicitly statedhe
IBA, and the duty ow imposed on insurance age
to establish policies and procedures for the pr
conduct of business related to insurance solioital

2. Introduction of the Duty to Ascertain a
Comprehend Customer Inti

The 2014 IBA amendments introduced the
to ascertain and comprehend customer intent \
insurance contracts are executed or insur
solicitation is made® Consequently, insuran

1 In practice, it will be necessary to develop methisdwhich
the appropriate acquisition and comprehension dtocoer
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companies and insurance agents have to est:
internal policies and procedures in order to enta
they ae able to perform this obligation and be
compliance with the law. In addition, as a parthefse
policies and procedures, documents (such as |
forms? that have been used to record a custon
intent and thus which manifest the insura
company” or insurance agent’s acquisition ¢
understanding of that customer’s intent must
retained and preserved by, as appropriate,
insurance company or the insurance ag

Information t

3. Explicit Duty to Provide

Customers

Prior to the 2014 amendints, the IBA containe
prohibitions on the making of false explanati
regarding, as well as on the failing to prov
explanations of the material terms of, an insur:
contract to policyholders and insured pers
However, as aresult of the 2014 aidments, the 1B/
now imposes an express affirmative oblige® on
insurance companies and insurance agents to pr
information to their customers, either at the tiofe
execution of the insurance contracts or during
insurance solicitation, in adcon to retaining thi
aforementioned prohibited actions in connectiorh
insurance solicitation

Moreover, the amended IBA provides a serie
rules regarding the comparison and recommend

intent is effected where the insurance solicitataivity is
conducted without meeting customers in a -to-face proces
(i.e, when using direct mail or through Internet solicitat
activities).

2 In preparation for the effectiveness of the ameriBéq each
insurance company has developed its own form ofichents
utilized to obtain customer intent. Accordingly,ist expectet
that independent agent— those insurance agents sell
insurance products of more than one insurance caynfiais
term is used in this manner in this artic— will be using
multiple forms.

3 After the amendment of the IBA, a breach of theydhat
ascetain and comprehend customer intent or to pro
information to customers is expressly stated asoniduct anc
must be reported upon discovery by the relevanurarse
company to the FSA
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of a specific insurance product to a customer f
among muliple equivalent alternative products. Uni
those new rules, independent agents must pres
product overview and provide an objective stanaau
reasofi for selecting a proposed particular proc
from among multiple alternatives which they beli
is in accord with their customers’ intent. On the ol
hand, if a specific product is proposed withoutaiek
to an objective standard or reason, independemits
must explain the basis on which the selection
made.” Thus, independent agents now have
establish standards or reasons for selecting insa
products in connection with their comparison
recommendation of such produc

4. Rules on Solicitation for Participation in Gro
Insuranc

Prior to the amendments of the IBA in 2014,
regubtions on solicitation activities were applica
only to “insurance solicitation,” and were
applicable to solicitations for participation inogp
insurance. As a result of the amendments, howe
the duties described above to ascertain
comprehed customer intent and to provi
information to customers also apply to solicitatidar
participation in group insurance, unless there
circumstances, as provided in the Cabinet ordin’
where the policyholder (that is, the group spong

* Such as (i) a product feature, or (i) the levelimgurance
premiums.

® Such as (i) a capital tie with a specific insuranempany, o
(i) the insurance agent’s business stra

® This is because the concept of “insurance solioit&ioccurs
when one is acting as an agent or intermediary tfar
execution of nsurance contracts, such that the insurance :
induces a prospective policyholder to enter inte itisurance
contract. By contrast, in the case of solicitafienparticipation
in group insurance, the overall insurance contimdh place
between thensurance company and the policyholder, and
target of the solicitation activity is not directedt a
policyholder, but rather at prospective insuredspps

’ For example, a group insurance arrangement whee
policyholder is a company (or an organization coseub of
officers and employees of a company), and wherdartsigred
persons are limited to such officers, employees #rer
relatives.
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expeted to properly provide the information to f
participants on behalf of the insurance companyg
rationale behind this amendment is based on the
that the insured persons in a group insur:
arrangement should receive the similar const
protectins which policyholders in an individu
(personal) insurance arrangement rece
5. ‘“Insurance Solicitation” and “Solicitatic
Related Activities

The FSAs May 2016 guideline for supervisi
supplements the definition of the term “insura
solicitation” in the IBA. More specifically, the FSA
guideline states that “insurance solicitation” medi)
solicitation for the execution of an insurance cactt
(i) explanation of an insurance contract for
purpose of saliciting the execution of an irance
contract, (iii) receipt of an application for arsimance
contract, and (iv) other activities, such as seyvars
agents or intermediaries for the execution of
insurance contract. The FSA's guideline also mes
that whether any specific actties will be deemed t
be “other activities” referenced in item (iv) abc
should be determined in a comprehensive ma
taking into consideration two elements. The 1
element is whether there are any factors indic:
unity and continuity with solitation made b
insurance companies or insurance ageé The
second factor is whether the activity in ques
involves the recommendation or explanation c
specific insurance produc

Importantly, the FSA's guideline for supervisi
has been amended provide for a new concey
“Solicitation Related Activities,” and imposes
insurance companies and insurance agents

8 Examples include (i) the receipt of compensatioomt
insurance companies or insurance agents, or (@laionshir
including a capital tie with insurance companiesinsurance
agents. In respect of (i), the relationship withsurance
companies or isurance agents can be of a-financial nature
(i.e., seconding and dispatching officers or employesw/der
the two firms), but does not include nominal sharehudc
made as aart of an equity investmen
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responsibility to monitor and supervise pers and explanations of specific products
involved in these activities so long as they certain service provide'® and receiving
engaged in by insurance companies insurance compensation from insurance compai
agents. The policy reason behind the introductib and insurance agents for st
this new concept is to extend regulatory oversigl recommendations and explanatit
certain activities during the process of execu | Activities Providing information concernir
insurance contracts that do not, strictly speal | considerec | prospective customers to insural
constitute “insurance solicitatio and thus are outsic | “Solicitation | companies or insurance agents witr
the applicable scope of regulations on ‘“insure | Relatec any recommendation or explanatior
solicitation” in order to enhance and expand corent | Activities” such prospective custers of insuranc
protection. The guideline provides a distinct products
between *“insurance solicitation” and “Solicitati Providing a service that is primari
Related Activities” as showrn the table below. | intended to present information
practice, it will be necessary for insurance congs insurance products, such as, for exarn
and insurance agents to prohibit any persons wé a Web site comparing insurance produ
not registered as insurance agents from condu that is limited to reproducing informatic
“insurance solicitation” on their behalf. It alsall received from insuranccompanies o
be necessary for surance companies and insura insurance agen
agents to prevent any unregistered persons invaiv | Activities Distributing product leaflets in accordar
“Solicitation Related Activities” from conductir | that are with instructions from insuranc
activities which circumvent regulations on “insuca | generally companies or insurance age
solicitation,” such as offering special advantag@gh | neither Receivingadministrative communicatior
as refunls or rebates of insurance premiun | “insurance | and explaining administrative procedu
Moreover, it will be necessary for insurar | solicitation” | at call centers or by telephone opera
companies and insurance agents to keep in | por Explaining the general feature
whether the compensation paid to persons invol¢ | “Solicitation | mechanics and use of insurance prod
“Solicitation Related Activities” has been prope | Relatec in the course of financial produ
determined and doeshot motivate them to condu | Activities” presentation meetings with ppective
“insurance solicitation customer:
Posting or placing advertisements
Activities Introducing only product(s) of specii insurance companies or insurance ag
likely to be | insurance companies to prospec!
considerec | customers on a regular basis, 6. Duty of Insurance Agents to Establish Polic
“insurance | receiving compensation froinsurance and Procedur:
solicitation” | companies or insurance agents for s
introductions Before the IBA amendments in 2014, wr
Providing affirmative recommendatio

° In this regard, the FSAs guideline expres concern to th
effect that, depending on the compensation stractperson:
involved in “Solicitation Related Activities” wilbbe more likely
to tend to recommend and explain specific insurgroeucts
without being registered as insurance age

10 This is an example of a service that is primarilgimled tc
present information on products, such as a Welcsiteparing
insurance products, providing affirmative recommadiahs
and explanations of specific products. In conjraste the
next item in vhich such provision of informatio— if merely
reproduced from insurance compani— is treated as
“Solicitation Related Activity.”

.3.
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insurance companies were obliged to estal
policies and procedures for properly conductingrt
business, this requirement was not imposed
insurance agents. Instead, it was expected tha
appropriate business operations of insurance a
would be accomplished indirectly through
supervsion of such persons by insurance compa
As more and more registered insurance agents t
operating independently, however, it came to
recognized that the traditional business mode
which insurance companies closely super
insurance agentsould not always be relevant. Wi
this background, the IBA was amended to includ
explicit provision on the duty of insurance agetat:
establish policies and procedures for prop
conducting their business operations related
insurance solicitatic. As a result, insurance agents
now obligated, depending on their size and type
business engaged in, to have policies and procge
in place regarding (i) the explanation of matetegains
of insurance contracts to customers, (ii) the pr
handing of customer information, (iii) the oversic
of outside contractors, if utilized, to ensure fireper
performance by such contractors of the age
business, (iv) the provision of a comparison
multiple insurance products to customers (to bea
by independent agents), and (v) the oversight of
operations of a franchise business in which
insurance agent provides instruction and guidamc
the business operations of other insurance ag
While this compliance obligation has be
imposed @ insurance agents, there are various t
of insurance agents, such as employees of insu
companies or employees of an insurance agency
In this regard, with respect to such insurance &
who are officers or employees of any insurs
companyor of an insurance agency firm, the FS
guideline states that the compliance obligation kel
satisfied so long as these insurance agents ppeatid
in training sessions provided by their insura
company or insurance agency firm. Thus, it car
sdd that the regulator has shown some prac
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consideration on the obligation for the duty
insurance agents to establish policies and proesc
On the other hand, if insurance agents conduct
business in connection with insurance solicitatiiat
is not covered by the rules or manuals of insur:
companies or industry organizatic*! they shoulc
establish their own policies and procedures
properly conducting their busines

7. Maintenance of Books and Records
Submission of Annual Buness Repa

Under the amended IBA, insurance agents
certain size are obliged (i) to maintain books
records and (ii) to prepare and submit an an
business report to the FSA. More specifice
insurance agents will be subject to these requints
(i) if they represent not less than 15 insure
companies at the end of their most recent bus
year or (i) if the amount of fees (commissions;.
received from not less than two insurance comps
within the same business year is one billyen or
more, in respect of any of three insurance categ
(namely, life insurance, general insurance, andlls
amount and shc-term insurance). The introduction
this recor+keeping and reporting obligation is, simi
to the obligation to have colliance policies an
procedures, a response to the advent of -scale
insurance agency firms and independent age

8. Summary

In conclusion, the main points from the II
amendments and the FSAs regulatory action:
response are (i) the enactmeif fundamental rule
with respect to insurance solicitation (by creatihg
express duties to ascertain and comprehend cus
intent and to provide information to customersi),

1 Such as by making comparisons and recommendatib
specific products to prospective customers or bgrajng
franchise business where the insurance agent pro
instruction and guidance on the business operatidnsther
insurance agen
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the increase of regulatory oversight on insure
agents having certainze and features (the duty
establish policies and procedures, the maintenah
books and records, the production and submissic
an annual business report, and regulation
comparisons and recommendations of a spe
product), and (iii) new regttion on conduct that dot
not constitute traditional “insurance solicitatic
(solicitation for participation in group insuranees
well as the concept of “Solicitation Relal
Activities”). Accordingly, insurance companies
insurance agents have to e various measur'? in
response, including establishing or, alternatiy
updating their internal compliance policies
procedures, rules and manuals, prepe
documentation forms designed to demonstrate
acquisition and understanding of their omers’
intentions, as well as other appropriate books
record, and creating or, alternatively, updatingirt
record retention and handling policies with resper
these new forms and books and records, anc
training and education of employees, I with
respect to these latest developments as well am
on-going basis as part of their general compliance
employee awareness progran

-

C

12 |ndustry organizations, including The Life Insure

Association of Japan and The General Insurancechatsun of
Japan, haveeleased various guidelines in response to the
amendments
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